Strategies to Proac-vely Avoid Olmstead Lawsuits – Lessons Learned from Two States Successfully
Exi-ng Se=lements
Staﬀ from New Jersey and Delaware, two states that recently exited Se9lement Agreements related to
Olmstead viola>ons, shared their experiences and lessons learned.
New Jersey
In 2005, the organiza>on now known as Disability Rights of New Jersey (DRNJ) ﬁled a lawsuit against the
New Jersey Department of Human Services (NJDHS) on behalf of individuals with mental illness who are
conﬁned to a state psychiatric hospital whom the court adjudicated as no longer mee>ng commitment
standards, but for whom there is no appropriate and available placement. These individuals are classiﬁed
as “Condi>onal Extension Pending Placement” (CEPP). The state entered into a se9lement agreement in
2009 with DRNJ to discharge CEPP individuals in a >mely manner, and to create community placements
for CEPP discharges and individuals at risk of hospitaliza>on and homelessness. NJDHS pursued a variety
of strategies to achieve these goals, and shared them, along with their progress, during the session.
In 2008, during development of the Olmstead lawsuit and prior to the Se9lement Agreement, the
Department of Mental Health and Addic>on Services (DMHAS) began taking steps toward improving
community services for its CEPP popula>on and published its Home to Recovery CEPP Plan, which
establishes the state’s policies, goals, and strategies related to community integra>on for CEPP
individuals. To achieve the goals of the Se9lement Agreement, and those laid out in the Home to
Recovery CEPP Plan, New Jersey established the Oﬃce of Olmstead, Compliance, Planning and
Evalua>on, which brings together all Olmstead-involved oﬃces, including Central Oﬃce Administra>on,
Regional Olmstead staﬀ, state psychiatric hospitals, and community providers on a weekly basis to
develop comprehensive policy geared toward community integra>on.
The state also developed the Individual Needs for Discharge Assessment (INDA), a mul>-dimensional
discharge planning tool that examines poten>al barriers to discharge, including legal issues, ﬁnances,
insurance, level of needed care, challenging behaviors, housing preferences, and substance abuse issues.
The INDA is administered to every individual receiving services in a state psychiatric hospital to help
providers and clients develop comprehensive discharge plans to ensure clients are discharged to more
appropriate community se[ngs successfully, and in a >mely manner. The Intensive Case Review
Commi9ee (ICRC) was created to review the INDA results and facilitate community transi>ons for all
individuals receiving services in state hospitals. In addi>on to these ac>vi>es, the state also established
Hospital Project Teams (chaired by the hospitals’ CEOs) to address systemic issues at each of the state
hospitals, and developed posi>ons for Transi>onal Case Managers to assist community transi>ons for
individuals with developmental disabili>es. One cri>cal element to New Jersey’s success is its ability to
access pa>ent iden>ﬁca>on documents that are necessary for discharge planning. When it is determined
that an individual does not have these forms, such as their birth cer>ﬁcates, the hospital is able to work
with the Oﬃce of Vital Sta>s>cs to obtain the necessary documents. This rela>onship between the
DMHAS and the Oﬃce of Vital Sta>s>cs has been instrumental in facilita>ng discharge planning for
individuals in state psychiatric hospitals.
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Data presented during the session indicate that these eﬀorts are working. Between 2006 and 2016, the
state has realized a 36% decrease of admissions to state psychiatric hospitals, and a reduc>on in the
average census of nearly 34%. Since the Se9lement Agreement, the SMHA has doubled the number of
clients served in Suppor>ve Housing, and has reduced the number of CEPP clients from 735 individuals
in 2008, to three individuals in 2016.
New Jersey is commi9ed to exceeding the goals of the Se9lement Agreement, and ensuring that all
clients receive care in the most integrated se[ng appropriate. The state recently released its Home to
Recovery 2 Plan for 2017 through 2020, outlining its goals and strategies for community integra>on for
the next three years.
Delaware
The U.S. Department of Jus>ce (DOJ) found that Delaware’s mental health system failed to provide
services to individuals in the most integrated se[ng appropriate to their needs, resul>ng in prolonged
ins>tu>onaliza>on at the Delaware Psychiatric Center, and put individuals currently residing in the
community at risk of unnecessary ins>tu>onaliza>on. In July 2011, the state entered into a Se9lement
Agreement with the DOJ to reduce ins>tu>onaliza>on, increase the array and availability of community
support services (such as crisis services, case management, supported employment, and peer services),
increase community living op>ons, and increase family and client supports.
To ensure sustainable change, the Division of Substance Abuse and Mental Health (DSAMH) worked with
the State Legislature and the Division of Medicaid and Medical Assistance (DMMA) to develop policies
and programs to support community integra>on ac>vi>es. The State Legislature made changes to the
civil commitment process and created an independent oversight commission to monitor this process,
and DMMA now implements an 1115 Demonstra>on Waiver to pay for an increased variety of
community-based mental health services. In addi>on, DSAMH created a creden>aling process for mental
health screeners and peers.
To monitor the success of these ini>a>ves, and evaluate its progress in mee>ng the goals outlined by the
Se9lement Agreement, DSAMH restructured its data system based on criteria set forth in the Se9lement
Agreement. During this process, a handful of challenges were realized, speciﬁcally related to deﬁni>ons,
data sharing, data collec>on, and a lack of Electronic Health Records (EHRs). To overcome some of these
challenges, and to improve the state’s evalua>on eﬀorts related to the Se9lement Agreement, the state
contracted with the University of Pennsylvania, Center for Psychiatry Research and Service to design and
conduct an evalua>on of the system outputs and consumer outcomes of the Se9lement Agreement,
design and implement a methodology to assess readiness for discharge, and develop and implement a
new Quality Program Review process. This experience led to a variety of lessons learned: 1) do not
underes>mate the staﬃng requirements to successfully implement the terms of a Se9lement
Agreement; 2) pay a9en>on to all of the details during nego>a>ons to limit having to go back and make
revisions later; and 3) be mindful that problems iden>ﬁed in the Se9lement Agreement are not being
“pushed” to another division.
To read more recaps from NRI Day, visit www.nri-inc.org/our-work/conference.
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